FEBRUARY 17,2015 — DAY 16 127

THE SIXTEENTH DAY

CARSON CITY (Tuesday), February 17, 2015

Assembly called to order at 11:51 a.m.

Mr. Speaker presiding.

Roll called.

All present.

Prayer by the Chaplain, Pastor Nick Emery.

To all those gathered here, we ask of You, Lord, for strength and wisdom as they conduct the
business of our great state, Nevada.

To those who are filled with joy and celebration this day, we pray Father God for Your blessings
of happiness and fulfillment to continue to flood their souls.

And for those who are hurting, who are struggling with health issues, we pray, Lord, for the
blessings of Your mercy and healing upon their lives.

Unite the hearts of these leaders this day. Give them direction and discretion. Give them favor
and boldness. Give them passion and give to them purpose.

And may they all hold onto Your truth from Psalm 103:

Bless the Lord, O my soul, and all that is within me, bless His Holy Name.

Bless the Lord, O my soul, and forget none of His benefits;

Who pardons all your iniquities, who heals all your diseases;

Who redeems your life from the pit, who crowns you with loving kindness and compassion;
Who satisfies your years with good things, so that your youth is renewed the eagle.

May the words of our mouth, may the meditations of our heart bless You, Father, and bring
You glory and fame, and we pray as we declare today our love for You and as we pray these
things, in the mighty name of Jesus—our hope, our joy, and our salvation.

In Jesus’ name we pray. God bless.

AMEN.

Pledge of allegiance to the Flag.

Assemblyman Paul Anderson moved that further reading of the Journal be
dispensed with and the Speaker and Chief Clerk be authorized to make the
necessary corrections and additions.

Motion carried.

REPORTS OF COMMITTEES

Mr. Speaker:

Your Committee on Government Affairs, to which was referred Assembly Bill No. 15, has had
the same under consideration, and begs leave to report the same back with the recommendation:
Do pass.

JOHN C. ELLISON, Chair

MESSAGES FROM THE SENATE

SENATE CHAMBER, Carson City, February 16, 2015
To the Honorable the Assembly:
I have the honor to inform your honorable body that the Senate on this day passed Senate Bill
No. 119.
SHERRY RODRIGUEZ
Assistant Secretary of the Senate
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MOTIONS, RESOLUTIONS AND NOTICES
NOTICE OF EXEMPTION

February 15, 2015
The Fiscal Analysis Division, pursuant to Joint Standing Rule 14.6, has determined the
exemption of: Senate Bill No. 100.
Also, the Fiscal Analysis Division, pursuant to Joint Standing Rule 14.6, has determined the
eligibility for exemption of: Senate Bills Nos. 72, 77, 81, 89, 122, 125, 132 and 133.
MARK KRMPOTIC
Fiscal Analysis Division

INTRODUCTION, FIRST READING AND REFERENCE

By Assemblymen Benitez-Thompson, Diaz, Elliot Anderson, Bustamante
Adams, Carrillo, Araujo and Joiner; Senators Denis and Kihuen:

Assembly Bill No. 166—AN ACT relating to education; providing for the
establishment of the State Seal of Biliteracy Program to recognize pupils who
have attained a high level of proficiency in one or more languages in addition
to English; and providing other matters properly relating thereto.

Assemblywoman Benitez-Thompson moved that the bill be referred to the
Committee on Education.

Motion carried.

By Assemblymen Fiore, Shelton, Seaman, Ellison, Hansen, Armstrong,
Dickman, Dooling, Gardner, Hambrick, Jones, Kirner, Moore, O’Neill,
Oscarson, Silberkraus, Stewart, Titus, Trowbridge, Wheeler and Woodbury;
Senators Gustavson, Atkinson and Goicoechea:

Assembly Bill No. 167—AN ACT relating to foster care; authorizing the
storage of a firearm and ammunition on the premises of a family foster home
in certain circumstances; authorizing certain persons to carry a firearm on their
person while off of the premises of a family foster home in certain
circumstances; and providing other matters properly relating thereto.

Assemblywoman Fiore moved that the bill be referred to the Committee on
Judiciary.

Motion carried.

By Assemblyman Carrillo:

Assembly Bill No. 168—AN ACT relating to motor vehicles; revising
provisions relating to the operation of a moped upon the highways of this State;
authorizing the sheriff of each county to establish a database for storing certain
information provided voluntarily by the owner of a moped; providing a
penalty; and providing other matters properly relating thereto.

Assemblyman Carrillo moved that the bill be referred to the Committee on
Transportation.

Motion carried.

By the Committee on Health and Human Services:
Assembly Bill No. 169—AN ACT relating to graywater; requiring the State
Board of Health to adopt regulations concerning systems for the collection and
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application of graywater for a single-family residence; requiring a permit for
such graywater systems; providing that state and local governmental agencies
must not prohibit graywater systems that meet certain requirements; allowing
restrictions on graywater systems within common-interest communities; and
providing other matters properly relating thereto.

Assemblyman Oscarson moved that the bill be referred to the Committee on
Health and Human Services.

Motion carried.

By Assemblymen Dickman, Wheeler, Fiore, Ellison, Hambrick, Moore and
Shelton:

Assembly Bill No. 170—AN ACT relating to municipal obligations;
clarifying that a general obligation issued or incurred by a municipality or
school district must be used only for the stated purpose for which the general
obligation was originally issued or incurred; requiring certain information to
be included in certain publications relating to the intent of a municipality to
issue or incur obligations; prescribing the manner of publication; limiting the
amount of a general obligation that may be issued or incurred in certain
circumstances; and providing other matters properly relating thereto.

Assemblywoman Dickman moved that the bill be referred to the Committee
on Government Affairs.

Motion carried.

By Assemblymen Shelton, Fiore, Dickman, Ellison, Gardner, Jones and
Nelson; Senators Gustavson and Settelmeyer:

Assembly Bill No. 171—AN ACT relating to the use of force; revising the
provisions governing justifiable homicide; revising the provisions governing
civil liability in actions involving the use of force; and providing other matters
properly relating thereto.

Assemblywoman Shelton moved that the bill be referred to the Committee
on Judiciary.

Motion carried.

By Assemblymen O’Neill, Oscarson, Kirner and Stewart; Senators
Goicoechea and Settelmeyer:

Assembly Bill No. 172—AN ACT relating to public works; requiring
contractors and subcontractors on a public work to use the federal E-Verify
system to verify eligibility for employment for workers on the public work;
raising the estimated thresholds at or above which prevailing wage
requirements apply to certain public work construction projects; specifying
that certain provisions governing the payment of prevailing wage do not apply
to a school district, a charter school or the Nevada System of Higher
Education; repealing provisions governing the payment of such wages by the
Nevada System of Higher Education; and providing other matters properly
relating thereto.



130 JOURNAL OF THE ASSEMBLY

Assemblyman O’Neill moved that the bill be referred to the Committee on
Government Affairs.
Motion carried.

SECOND READING AND AMENDMENT

Assembly Bill No. 125.

Bill read second time.

The following amendment was proposed by the Committee on Judiciary:

Amendment No. 7.

AN ACT relating to constructional defects; enacting provisions governing
the indemnification of a controlling party by a subcontractor for certain
constructional defects; enacting provisions governing wrap-up insurance
policies or consolidated insurance programs covering certain claims for
constructional defects; authorizing the parties to a claim for a constructional
defect to agree to have a judgment entered before the filing of a civil action
under certain circumstances; revising the definition of “constructional defect”;
revising provisions governing the information required to be provided in a
notice of constructional defect; removing provisions authorizing claimants to
give notice of common constructional defects in residences or appurtenances;
requiring a claimant to pursue a claim under a homeowner’s warranty under
certain circumstances; revising provisions governing the damages recovered
by a claimant; revising the statutes of repose regarding actions for damages
resulting from certain deficiencies in construction; revising provisions
governing the tolling of statutes of limitation and repose regarding actions for
constructional defects; prohibiting a homeowners’ association from pursuing
an action for a constructional defect unless the action pertains exclusively to
the common elements of the association; and providing other matters properly
relating thereto.

Legislative Counsel’s Digest:

Under existing law, before an owner of a residence or appurtenance or
certain other persons may commence a civil action against a contractor,
subcontractor, supplier or design professional for certain defects in the
residence or appurtenance, the claimant must provide notice of the defect to
the contractor. Not later than 30 days after the date on which the contractor
receives the notice, the contractor must forward a copy of the notice to each
subcontractor, supplier or design professional whom the contractor reasonably
believes is responsible for a defect specified in the notice. The subcontractor,
supplier or design professional who receives the notice must inspect the
alleged constructional defect and may elect to repair the defect. (NRS 40.645,
40.646, 40.647)

Section 2 of this bill establishes the circumstances under which a provision
in a residential construction contract requiring a subcontractor to indemnify,
defend or otherwise hold harmless a controlling party for the negligence or
intentional acts or omissions of the controlling party is void and unenforceable.
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Section 2 also enacts provisions governing: (1) when a subcontractor’s duty to
defend a controlling party arises; (2) the manner in which a controlling party
may pursue indemnification from a subcontractor when the controlling party
is named as an additional insured in the commercial general liability insurance
policy of the subcontractor; and (3) wrap-up insurance policies or consolidated
insurance programs that cover two or more contractors or subcontractors who
perform work on residential construction for risks associated with the
construction.

Existing law establishes a procedure by which the parties in a civil action
may agree to have a judgment entered in the action in accordance with the
terms and conditions of an offer of judgment. A court is prohibited from
awarding costs or attorney’s fees to a party who rejects such an offer of
judgment and fails to obtain a more favorable judgment at trial. (NRS 17.115;
N.R.C.P. 68) Section 3 of this bill establishes a similar procedure under which
a person who has given notice of a constructional defect and a contractor,
subcontractor, supplier or design professional who has received such a notice
may agree to have a judgment entered before a civil action for the
constructional defect is commenced.

Section 6 of this bill amends the existing definition of “constructional
defect” to provide that a constructional defect is a defect: (1) which presents
an unreasonable risk of injury to a person or property; or (2) which is not
completed in a good and workmanlike manner and proximately causes
physical damage to the residence or appurtenance.

Section 8 of this bill amends the provision of existing law requiring certain
information to be included in a notice of constructional defect to require the
notice to: (1) state in specific detail, rather than in reasonable detail, each
defect, damage and injury to each residence or appurtenance that is subject to
the notice; (2) state the exact location of each defect, damage and injury, rather
than describe in reasonable detail the Iocatlon of the defect; and (3) include a
statement signed fuhe by the owner of the residence or
appurtenance in the notlce that the owner verifies that each defect, damage and
injury exists in the residence or appurtenance.

Sections 5, 8-13 and 22 of this bill remove a provision of existing law which
authorizes one notice to be sent concerning similarly situated owners of
residences or appurtenances within a single development that allegedly have
common constructional defects.

Section 11 of this bill requires a claimant and an expert who provided an
opinion concerning an alleged constructional defect, or a representative of the
expert who has knowledge of the alleged defect, to: (1) be present when a
contractor, subcontractor, supplier or design professional conducts the
required inspection of the alleged defect; and (2) identify the exact location of
the alleged defect.

Under existing law, if a residence or appurtenance is covered by a
homeowner’s warranty that is purchased by or on behalf of the claimant, the
claimant must diligently pursue a claim under the contract. (NRS 40.650)
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Section 14 of this bill: (1) prohibits a claimant from filing a notice of
constructional defect or pursuing a claim for a constructional defect unless the
claimant has submitted a claim under the homeowner’s warranty and the
insurer has denied the claim; and (2) provides that a claim for a constructional
defect may include only the claims that have been denied under the
homeowner’s warranty. Section 14 further provides that statutes of limitation
or repose are tolled from the time the claimant submits a claim under the
homeowner’s warranty until 30 days after the insurer denies the claim, in
whole or in part.

Section 15 of this bill removes the provision of existing law that provides
that a claimant may recover reasonable attorney’s fees as part of the claimant’s
damages in a cause of action for constructional defects. Section 15 also
provides that certain costs recoverable as damages must have been incurred
for constructional defects proven by the claimant.

Existing law provides that the statutes of limitation and repose applicable to
a claim for constructional defects are tolled from the time that a claimant gives
notice of a claim for constructional defects until 30 days after the mediation
required by existing law is concluded or waived. (NRS 40.695) Section 16 of
this bill provides that the period for which the statutes of limitation and repose
are tolled may not exceed 1 year. Section 16 further authorizes a court to
extend the tolling period if the claimant demonstrates good cause for such an
extension.

Existing law generally limits the period in which an action for damages
caused by a deficiency in construction of improvements to real property may
be commenced after substantial completion of the improvement. These periods
of limitation are known as statutes of repose, and the period set forth in each
statute of repose during which an action must be commenced is: (1) for a
known deficiency, 10 years after substantial completion of the improvement;
(2) for a latent deficiency, 8 years after substantial completion of the
improvement; and (3) for a patent deficiency, 6 years after substantial
completion of the improvement. However, if a deficiency was a result of
willful misconduct or was fraudulently concealed, an action may be
commenced at any time after substantial completion of the improvement.
(NRS 11.202-11.205) Sections 17-19 and 22 of this bill provide that the
statute of repose for all actions for damages caused by a deficiency in
construction of improvement to real property is 6 years after substantial
completion of the improvement. Sections 17-19 and 22 also eliminate existing
provisions of law that allow such actions to be commenced within 2 years after
the date of an injury which occurs during the final year of the particular period
of limitation. Section 21 of this bill: (1) provides that the revised statutes of
repose set forth in sections 17-19 apply retroactively under certain
circumstances; and (2) establishes a 1-year grace period during which a person
may commence an action under the existing statutes of repose, if the action
accrued before the effective date of this bill.
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Existing law authorizes a homeowners’ association to institute, defend or
intervene in litigation or in arbitration, mediation or administrative
proceedings in its own name on behalf of itself or two or more units’ owners
on matters affecting the common-interest community. (NRS 116.3102) In D.R.
Horton, Inc. v. Eighth Judicial District Court, 125 Nev. 449 (2009), the
Nevada Supreme Court held that existing law grants standing to a
homeowners’ association to pursue constructional defect claims on behalf of
units’ owners with respect to constructional defects in individual units.
Sections 5 and 20 of this bill provide that an association may not pursue a
constructional defect claim on behalf of itself or units’ owners, unless the claim
pertains exclusively to the common elements of the association.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 40 of NRS is hereby amended by adding thereto the
provisions set forth as sections 2 and 3 of this act.

Sec. 2. 1. Inany action or other proceeding involving a constructional
defect asserted by a claimant and governed by NRS 40.600 to 40.695,
inclusive, and sections 2 and 3 of this act:

(a) Except as otherwise provided in paragraph (b), any provision in a
contract entered into on or after the effective date of this act for residential
construction that requires a subcontractor to indemnify, defend or otherwise
hold harmless a controlling party from any liability, claim, action or cause
of action resulting from a constructional defect caused by the negligence,
whether active or passive, or intentional act or omission of the controlling
party is against public policy and is void and unenforceable.

(b) Except as otherwise provided in paragraph (c), a provision in a
contract entered into on or after the effective date of this act for residential
construction is not against public policy and is not void and unenforceable
under paragraph (a) to the extent that the provision requires a subcontractor
to indemnify, defend or otherwise hold harmless a controlling party from
any liability, claim, action or cause of action resulting from a constructional
defect arising out of, related to or connected with the subcontractor’s scope
of work, negligence, or intentional act or omission.

(c) A provision in a contract entered into on or after the effective date of
this act for residential construction is against public policy and is void and
unenforceable under paragraph (a) to the extent that it requires a
subcontractor to defend, indemnify or otherwise hold harmless a controlling
party from any liability, claim, action or cause of action resulting from a
constructional defect arising out of, related to or connected with that portion
of the subcontractor’s work which has been altered or modified by another
trade or the controlling party.

(d) Except as otherwise provided in paragraph (e), if a provision of a
contract entered into on or after the effective date of this act for residential
construction that requires a subcontractor to indemnify, defend or otherwise
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hold harmless a controlling party is not against public policy and is not void
and unenforceable under this subsection, the duty of the subcontractor to
defend the controlling party arises upon presentment of a notice pursuant to
subsection 1 of NRS 40.646 containing a particular claim, action or cause
of action from which it can be reasonably inferred that an alleged
constructional defect was caused by or attributable to the subcontractor’s
work, negligence, or wrongful act or omission.

(e) If a controlling party gives a notice to a subcontractor pursuant to
NRS 40.646 that contains a claim, action or cause of action from which it
can be reasonably inferred that an alleged constructional defect was caused
by or attributable to the subcontractor’s work, negligence, or wrongful act
or omission, the claim, action or cause of action is covered by the
subcontractor’s commercial general liability policy of insurance issued by
an insurer, and the controlling party is named as an additional insured
under that policy of insurance:

(1) The controlling party, as an additional insured, must pursue
available means of recovery of its defense fees and costs under the policy
before the controlling party is entitled to pursue a claim against the
subcontractor.

(2) Upon the final settlement of or issuance of a final judgment in an
action involving a claim for a constructional defect, if the insurer has not
assumed the controlling party’s defense and reimbursed the controlling
party for the defense obligation of the subcontractor, or if the defense
obligation is not otherwise resolved by the settlement or final judgment, the
controlling party has the right to pursue a claim against the subcontractor
for reimbursement of that portion of the attorney’s fees and costs incurred
by the controlling party which are attributable to the claims, actions or
causes of action arising out of, related to or connected with the
subcontractor’s scope of work, negligence, or intentional act or omission.

(3) The provisions of subparagraphs (1) and (2) do not prohibit a
controlling party from:

() Following the requirements of NRS 40.600 to 40.695, inclusive,
and sections 2 and 3 of this act relating to providing notice of an alleged
constructional defect or any other procedures set forth in those provisions;
or

(1) Filing a third-party complaint against the subcontractor if a
claimant commences an action or amends a complaint to add a cause of
action for a constructional defect against a controlling party which arises
out of, relates to or is otherwise connected with the subcontractor’s scope of
work, negligence, or wrongful act or omission.

2. For any wrap-up insurance policy or other consolidated insurance
program that covers a subcontractor who performs work on residential
construction for which a contract is entered into on or after the effective date
of this act, for claims, actions or causes of action for a constructional defect
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governed by NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of this
act:

(a) The controlling party obtaining the wrap-up insurance policy or other
consolidated insurance program shall disclose the total amount or method
of calculation of any credit or compensation for the premium required from
a subcontractor or other participant for that wrap-up insurance policy in the
contract documents.

(b) Except as otherwise provided in paragraph (c), the contract
documents must disclose, if and to the extent known:

(1) The policy limits;

(2) The scope of policy coverage;

(3) The policy term;

(4) The basis upon which the deductible or occurrence is triggered by
the insurer;

(5) If the policy covers more than one work of improvement, the
number of units, if any, indicated on the application for the insurance policy;
and

(6) A good faith estimate of the amount of available limits remaining
under the policy as of a date indicated in the disclosure obtained from the
insurer.

(c) The disclosure requirements of subparagraphs (1) to (4), inclusive, of
paragraph (b) may be satisfied by providing the participant with a copy of
the binder or declaration.

(d) The disclosures made pursuant to subparagraphs (5) and (6) of
paragraph (b):

(1) May be based upon information available at the time the disclosure
is made and are not inaccurate or made in bad faith solely because the
disclosures do not accurately reflect the actual number of units covered by
the policy or the amount of insurance available, if any, when a later claim is
made.

(2) Are presumptively made in good faith if:

(1) The disclosure pursuant to subparagraph (5) of paragraph (b) is
the same as that contained in the application to the wrap-up insurance policy
insurer; and

(1) The disclosure pursuant to subparagraph (6) of paragraph (b)

was obtained from the wrap-up insurance policy insurer or broker.
& The presumptions stated in subparagraph (2) may be overcome only by a
showing that the insurer, broker or controlling party intentionally
misrepresented the facts identified in subparagraph (5) or (6) of paragraph
(b).

(e) Upon the written request of any participant in the wrap-up insurance
policy or consolidated insurance program, a copy of the insurance policy
must be provided, if available, that shows the coverage terms and items in
subparagraphs (1) to (5), inclusive, of paragraph (b). If the policy is not
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available at the time of the request, a copy of the insurance binder or
declaration of coverage may be provided in lieu of the actual policy.

(F) Any party receiving a copy of the policy, binder or declaration shall
not disclose it to third parties other than the participant’s insurance broker
or attorney unless required to do so by law. The participant’s insurance
broker or attorney may not disclose the policy, binder or declaration to any
third party unless required to do so by law.

(9) If the controlling party obtaining the wrap-up insurance policy or
other consolidated insurance program does not disclose the total amount or
method of calculation of the premium credit or compensation to be charged
to the participant before the time the participant submits its bid, the
participant is not legally bound by the bid unless that participant has the
right to increase the bid up to the amount equal to the difference between
the amount the participant included, if any, for insurance in the original bid
and the amount of the actual bid credit required by the controlling party
obtaining the wrap-up insurance policy or other consolidated insurance
program. This paragraph does not apply if the controlling party obtaining
the wrap-up insurance policy or other consolidated insurance program did
not require the subcontractor to offset the original bid amount with a
deduction for the wrap-up insurance policy or program.

(h) The subcontractor’s monetary obligation for enrollment in the wrap-
up insurance policy or consolidated insurance program ceases upon the
subcontractor’s satisfaction of its agreed contribution percentage, which
may have been paid either as a lump sum or on a pro rata basis throughout
the subcontractor’s performance of the work.

(i) In the event of an occurrence, the dollar amount required to be paid
by a subcontractor as a self-insured retention or deductible must not be
greater than the amount that the subcontractor would have otherwise been
required to pay as a self-insured retention or deductible under a commercial
general liability policy of comparable insurance in force during the relevant
period for that particular subcontractor and within the specific market at the
time the subcontract is entered into.

3. Asused in this section:

(a) “Controlling party” means a person who owns real property involved
in residential construction, a contractor or any other person who is to be
indemnified by a provision in a contract entered into on or after the effective
date of this act for residential construction.

(b) “Residential construction” means the construction of a new residence,
of an alteration of or addition to an existing residence, or of an
appurtenance.

(c) “Wrap-up insurance policy” is an insurance policy, or series of
policies, written to cover risks associated with the construction, repair or
landscaping of a new residence, of an alteration of or addition to an existing
residence, or of an appurtenance, and covering two or more of the
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contractors or subcontractors that work on that construction, repair or
landscaping.

Sec. 3. 1. At any time after a claimant has given notice pursuant to
NRS 40.645 and before the claimant commences an action or amends a
complaint to add a cause of action for a constructional defect against a
contractor, subcontractor, supplier or design professional, the claimant or
any contractor, subcontractor, supplier or design professional who has
received notice pursuant to NRS 40.645 or 40.646 may serve upon one or
more other parties a written offer to allow judgment to be entered without
action in accordance with the terms and conditions of the offer of judgment.

2. Except as otherwise provided in subsection 7, if, within 10 days after
the date of service of an offer of judgment, the party to whom the offer was
made serves written notice that the offer is accepted, the party who made the
offer or the party who accepted the offer may file the offer, the notice of
acceptance and proof of service with the clerk of the district court. Upon
receipt by the clerk, the clerk shall enter a judgment according to the terms
of the offer. Any judgment entered pursuant to this section shall be deemed
a compromise settlement. The judgment, the offer, the notice of acceptance
and proof of service, with the judgment endorsed, become the judgment roll.

3. If the offer of judgment is not accepted pursuant to subsection 2
within 10 days after the date of service, the offer shall be deemed rejected by
the party to whom it was made and withdrawn by the party who made it. The
rejection of an offer does not preclude any party from making another offer
pursuant to this section. Evidence of a rejected offer is not admissible in any
proceeding other than a proceeding to determine costs and fees.

4. Except as otherwise provided in this section, if a party who rejects an
offer of judgment fails to obtain a more favorable judgment in an action for
a constructional defect, the court:

(a) May not award to the party any costs or attorney’s fees;

(b) May not award to the party any interest on the judgment for the period
from the date of service of the offer to the date of entry of the judgment;

(c) Shall order the party to pay the taxable costs incurred by the party who
made the offer; and

(d) May order the party to pay to the party who made the offer any or all
of the following:

(1) Areasonable sum to cover any costs incurred by the party who made
the offer for each expert witness whose services were reasonably necessary
to prepare for and conduct the trial of the case.

(2) Any applicable interest on the judgment for the period from the date
of service of the offer to the date of entry of the judgment.

(3) Reasonable attorney’s fees incurred by the party who made the offer
for the period from the date of service of the offer to the date of entry of the
judgment. If the attorney of the party who made the offer is collecting a
contingent fee, the amount of any attorney’s fees awarded to the party
pursuant to this subparagraph must be deducted from that contingent fee.
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5. To determine whether a party who rejected an offer of judgment failed
to obtain a more favorable judgment:

(a) If the offer provided that the court would award costs, the court must
compare the amount of the offer with the principal amount of the judgment,
without inclusion of costs.

(b) If the offer precluded a separate award of costs, the court must
compare the amount of the offer with the sum of:

(1) The principal amount of the judgment; and

(2) The amount of taxable costs that the claimant who obtained the
judgment incurred before the date of service of the offer.

6. Multiple parties may make a joint offer of judgment pursuant to this
section.

7. A party may make to two or more other parties pursuant to this section
an apportioned offer of judgment that is conditioned upon acceptance by all
the parties to whom the apportioned offer is made. Each party to whom such
an offer is made may serve upon the party who made the offer a separate
written notice of acceptance of the offer. If any party rejects the apportioned
offer:

(a) The action must proceed as to all parties to whom the apportioned
offer was made, whether or not the other parties accepted or rejected the
offer; and

(b) The sanctions set forth in subsection 4:

(1) Apply to each party who rejected the apportioned offer.

(2) Do not apply to any party who accepted the apportioned offer.

8. The sanctions set forth in subsection 4 do not apply to:

() An offer of judgment made to multiple parties who received a notice
pursuant to NRS 40.645 or 40.646 unless the same person is authorized to
decide whether to settle the claims against all the parties to whom the offer
is made and:

(1) There is a single common theory of liability against all the parties
to whom the offer is made;

(2) The liability of one or more of the parties to whom the offer is made
is entirely derivative of the liability of the remaining parties to whom the
offer is made; or

(3) The liability of all the parties to whom the offer is made is entirely
derivative of a common act or omission by another person.

(b) An offer of judgment made to multiple claimants unless the same
person is authorized to decide whether to settle the claims of all the claimants
to whom the offer is made and:

(1) There is a single common theory of liability claimed by all the
claimants to whom the offer is made;

(2) The damages claimed by one or more of the claimants to whom the
offer is made are entirely derivative of an injury to the remaining claimants
to whom the offer is made; or
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(3) The damages claimed by all the claimants to whom the offer is made
are entirely derivative of an injury to another person.

Sec. 4. NRS 40.600 is hereby amended to read as follows:

40.600 Asused in NRS 40.600 to 40.695, inclusive, and sections 2 and 3
of this act, unless the context otherwise requires, the words and terms defined
in NRS 40.603 to 40.634, inclusive, have the meanings ascribed to them in
those sections.

Sec. 5. NRS 40.610 is hereby amended to read as follows:

40.610 “Claimant” means:

1. Anowner of a residence or appurtenance; or

2. Arepresentative of a homeowners’ association fthatisrespensible-fora

residence—or—appurtenance—and—is} acting within the scope of the
representatlve s duties pursuant to chapter 116 or 117 of NRS . {—94E

Sec. 6. NRS 40.615 is hereby amended to read as follows:

40.615 “Constructional defect” means a defect in the design, construction,
manufacture, repair or landscaping of a new residence, of an alteration of or
addition to an existing residence, or of an appurtenance and includes, without
limitation, the design, construction, manufacture, repair or landscaping of a
new residence, of an alteration of or addition to an existing residence, or of an
appurtenance:

1. Which

iolati f local cod ) ;
—2—Whieh] presents an unreasonable risk of injury to a person or
property; or

2. Which is not completed in a good and workmanlike manner and
proximately causes physical damage to the residence, an appurtenance or the
real property to which the reS|dence or appurtenance is afflxed E

Sec 7 NRS 40. 635 is hereby amended to read as foIIows

40.635 NRS 40.600 to 40.695, inclusive £}, and sections 2 and 3 of this
act:

1. Apply to any claim that arises before, on or after July 1, 1995, as the
result of a constructional defect, except a claim for personal injury or wrongful
death, if the claim is the subject of an action commenced on or after July 1,
1995.

2. Prevail over any conflicting law otherwise applicable to the claim or
cause of action.

3. Do not bar or limit any defense otherwise available, except as otherwise
provided in those sections.
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4. Do not create a new theory upon which liability may be based, except
as otherwise provided in those sections.

Sec. 8. NRS 40.645 is hereby amended to read as follows:

40.645 1. Exceptas otherwise provided in this section and NRS 40.670,
before a claimant commences an action or amends a complaint to add a cause
of action for a constructional defect against a contractor, subcontractor,
supplier or design professional, the claimant:

(&) Must give written notice by certified mail, return receipt requested, to
the contractor, at the contractor’s address listed in the records of the State
Contractors’ Board or in the records of the office of the county or city clerk or
at the contractor’s last known address if the contractor’s address is not listed
in those records; and

(b) May give written notice by certified mail, return receipt requested, to
any subcontractor, supplier or design professional known to the claimant who
may be responsible for the constructional defect, if the claimant knows that the
contractor is no longer licensed in this State or that the contractor no longer
acts as a contractor in this State.

2. The notice given pursuant to subsection 1 must:

(@) Include a statement that the notice is being given to satisfy the
requirements of this section;

(b) [Specify-in—reasonable-detail-the-defects—or-any-damages-or-injuries]
Identify in specific detail each defect, damage and injury to each residence
or appurtenance that is the subject of the claim f—and]} , including, without
limitation, the exact location of each such defect, damage and injury;

(c) Describe in reasonable detail the cause of the defects if the cause is
known [} and the nature and extent that is known of the damage or injury

resulting from the defects fand—thelocation—of each—defect—within—each
residence-or-apputenanceto-the-extentknown-
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(d) Includea signed statement, fsig < by each
named owner of a residence or appurtenance in the notlce that each such
owner verifies that each such defect, damage and injury specified in the
notice exists in the residence or appurtenance owned by him or her. If a
notice is sent on behalf of a homeowners’ association, the statement required
by this paragraph must be signed under penalty of perjury by a member of
the executive board or an officer of the homeowners’ association.

3. A representative of a homeowners’ association may send notice

pursuant to this section on behalf of an association fthat-is+esponsiblefora
residence-orappurtenance] if the representative is acting within the scope of

the representative’s duties pursuant to chapter 116 or 117 of NRS.

63 4. Notice is not required pursuant to this section before commencing
an action if:

(&) The contractor, subcontractor, supplier or design professional has filed
an action against the claimant; or

(b) The claimant has filed a formal complaint with a law enforcement
agency against the contractor, subcontractor, supplier or design professional
for threatening to commit or committing an act of violence or a criminal
offense against the claimant or the property of the claimant.

Sec. 9. NRS 40.646 is hereby amended to read as follows:

40.646 1. Exceptas otherwise provided in subsection 2, not later than 30
days after the date on which a contractor receives notice of a constructional
defect pursuant to NRS 40.645, the contractor shall forward a copy of the
notice by certified mail, return receipt requested, to the last known address of
each subcontractor, supplier or design professional whom the contractor
reasonably believes is responsible for a defect specified in the notice.

2. If a contractor does not provide notice as required pursuant to
subsection 1, the contractor may not commence an action against the
subcontractor, supplier or design professional related to the constructional
defect unless the contractor demonstrates that, after making a good faith effort,
the contractor was unable to identify the subcontractor, supplier or design
professional whom the contractor believes is responsible for the defect within
the time provided pursuant to subsection 1.

3.  [Exeeptas-otherwiseprovided-in-subsection-4not} Not later than 30
days after receiving notice from the contractor pursuant to this section, the
subcontractor, supplier or design professional shall inspect the alleged
constructional defect in accordance with [subsection-1-6f] NRS 40.6462 and
provide the contractor with a written statement indicating:

(@) Whether the subcontractor, supplier or design professional has elected
to repair the defect for which the contractor believes the subcontractor,
supplier or design professional is responsible; and
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(b) If the subcontractor, supplier or design professional elects to repair the
defect, an estimate of the length of time required for the repair, and at least two
proposed dates on and times at which the subcontractor, supplier or design
professional is able to begin making the repair.

4. henotice-of a-constructional-defe

—53 If a subcontractor, supplier or design professional elects to repair the
constructional defect, the contractor or claimant may hold the subcontractor
liable for any repair which does not eliminate the defect.

Sec. 10. NRS 40.6462 is hereby amended to read as follows:

40.6462 [E—FExceptas-otherwise-provided-tn-subsection2—after] After
notice of a constructional defect is given to a contractor pursuant to NRS
40.645, the claimant shall, upon reasonable notice, allow the contractor and
each subcontractor, supplier or design professional who may be responsible
for the alleged defect reasonable access to the residence or appurtenance that
is the subject of the notice to determine the nature and extent of a
constructional defect and the nature and extent of repairs that may be
necessary. To the extent possible, the persons entitled to inspect shall
coordinate and conduct the inspections in a manner which minimizes the
inconvenience to the claimant.
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Sec. 11. NRS 40.647 is hereby amended to read as follows:

40.647 1. [Exceptas-otherwise-provided-in-NRS-40.6452 after] After
notice of a constructional defect is given pursuant to NRS 40.645, before a
claimant may commence an action or amend a complaint to add a cause of
action for a constructional defect against a contractor, subcontractor, supplier
or design professional, the claimant must:

(@) Allow an inspection of the alleged constructional defect to be conducted
pursuant to NRS 40.6462; fand}

(b) Be present at an inspection conducted pursuant to NRS 40.6462 and
identify the exact location of each alleged constructional defect specified in
the notice and, if the notice includes an expert opinion concerning the
alleged constructional defect, the expert, or a representative of the expert
who has knowledge of the alleged constructional defect, must also be present
at the inspection and identify the exact location of each alleged
constructional defect for which the expert provided an opinion; and

(c) Allow the contractor, subcontractor, supplier or design professional a
reasonable opportunity to repair the constructional defect or cause the defect
to be repaired if an election to repair is made pursuant to NRS 40.6472.

2. If a claimant commences an action without complying with subsection
1 or NRS 40.645, the court shall:

(a) Dismiss the action without prejudice and compel the claimant to comply
with those provisions before filing another action; or

(b) If dismissal of the action would prevent the claimant from filing another
action because the action would be procedurally barred by the statute of
limitations or statute of repose, the court shall stay the proceeding pending
compliance with those provisions by the claimant.

Sec. 12. NRS 40.6472 is hereby amended to read as follows:

40.6472 1. Except as otherwise provided in NRS [48-6452,} 40.670 and
40.672, a written response must be sent by certified mail, return receipt
requested, to a claimant who gives notice of a constructional defect pursuant
to NRS 40.645:

(a) By the contractor not later than 90 days after the contractor receives the
notice; and

(b) If notice was sent to a subcontractor, supplier or design professional, by
the subcontractor, supplier or design professional not later than 90 days after
the date that the subcontractor, supplier or design professional receives the
notice.

2. The written response sent pursuant to subsection 1 must respond to each
constructional defect in the notice and:

(&) Must state whether the contractor, subcontractor, supplier or design
professional has elected to repair the defect or cause the defect to be repaired.
If an election to repair is included in the response and the repair will cause the
claimant to move from the claimant’s home during the repair, the election must
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also include monetary compensation in an amount reasonably necessary for
temporary housing or for storage of household items, or for both, if necessary.

(b) May include a proposal for monetary compensation, which may include
contribution from a subcontractor, supplier or design professional.

(c) May disclaim liability for the constructional defect and state the reasons
for such a disclaimer.

3. Ifthe claimant is a homeowners’ association, the association shall send
a copy of the response to each member of the association not later than 30 days
after receiving the response.

4. If the contractor, subcontractor, supplier or design professional has
elected not to repair the constructional defect, the claimant or contractor may
bring a cause of action for the constructional defect or amend a complaint to
add a cause of action for the constructional defect.

5. If the contractor, subcontractor, supplier or design professional has
elected to repair the constructional defect, the claimant must provide the
contractor, subcontractor, supplier or design professional with a reasonable
opportunity to repair the constructional defect.

Sec. 13. NRS 40.648 is hereby amended to read as follows:

40.648 1. If the response provided pursuant to NRS 40.6472 includes an
election to repair the constructional defect:

(@) The repairs may be performed by the contractor, subcontractor, supplier
or design professional, if such person is properly licensed, bonded and insured
to perform the repairs and, if such person is not, the repairs may be performed
by another person who meets those qualifications.

(b) The repairs must be performed:

(1) Onreasonable dates and at reasonable times agreed to in advance with
the claimant;

(2) In compliance with any applicable building code and in a good and
workmanlike manner in accordance with the generally accepted standard of
care in the industry for that type of repair; and

(3) In a manner which will not increase the cost of maintaining the
residence or appurtenance than otherwise would have been required if the
residence or appurtenance had been constructed without the constructional
defect, unless the contractor and the claimant agree in writing that the
contractor will compensate the claimant for the increased cost incurred as a
result of the repair.

(c) Any part of the residence or appurtenance that is not defective but which
must be removed to correct the constructional defect must be replaced.

(d) The contractor, subcontractor, supplier or design professional shall
prevent, remove and indemnify the claimant against any mechanics’ liens and
materialmen’s liens.

2. Unless the claimant and the contractor, subcontractor, supplier or design
professional agree to extend the time for repairs, the repairs must be
completed:
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—3)} Not later than 105 days after the date on which the notice of the
constructional defect was received by the contractor, subcontractor, supplier
or design professional if the notice of a constructional defect was received
from four or fewer owners; or

23 (b) Not later than 150 days after the date on which the notice of the
constructional defect was received by the contractor, subcontractor, supplier
or design professional if the notice was received from five or more owners or
from a representative of a homeowners’ association.

3. If repairs reasonably cannot be completed within the time set forth in
subsection 2, the claimant and the contractor, subcontractor, supplier or design
professional shall agree to a reasonable time within which to complete the
repair. If the claimant and contractor, subcontractor, supplier or design
professional cannot agree on such a time, any of them may petition the court
to establish a reasonable time for completing the repair.

4. Any election to repair made pursuant to NRS 40.6472 may not be made
conditional upon a release of liability.

5. Not later than 30 days after the repairs are completed, the contractor,
subcontractor, supplier or design professional who repaired or caused the
repair of a constructional defect shall provide the claimant with a written
statement describing the nature and extent of the repair, the method used to
repair the constructional defect and the extent of any materials or parts that
were replaced during the repair.

Sec. 14. NRS 40.650 is hereby amended to read as follows:

40.650 1. If a claimant unreasonably rejects a reasonable written offer
of settlement made as part of a response pursuant to paragraph (b) of
subsection 2 of NRS 40.6472 and thereafter commences an action governed
by NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of this act, the court
in which the action is commenced may:

(@) Deny the claimant’s attorney’s fees and costs; and

(b) Award attorney’s fees and costs to the contractor.
= Any sums paid under a homeowner’s warranty, other than sums paid in
satisfaction of claims that are collateral to any coverage issued to or by the
contractor, must be deducted from any recovery.

2. If a contractor, subcontractor, supplier or design professional fails to:
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(@) Comply with the provisions of NRS 40.6472;

(b) Make an offer of settlement;

(c) Make a good faith response to the claim asserting no liability;

(d) Agree to a mediator or accept the appointment of a mediator pursuant
to NRS 40.680; or

(e) Participate in mediation,
= the limitations on damages and defenses to liability provided in NRS 40.600
to 40.695, inclusive, and sections 2 and 3 of this act do not apply and the
claimant may commence an action or amend a complaint to add a cause of
action for a constructional defect without satisfying any other requirement of
NRS 40.600 to 40.695, inclusive [}, and sections 2 and 3 of this act.

3. Ifaresidence or appurtenance that is the subject of the claim is covered
by a homeowner’s warranty that is purchased by or on behalf of a claimant

pursuant to NRS 690B.100 to 690B. 180 inclusive fa-claimantshall-diligently

() A claimant may not send a notlce pursuant to NRS 40.645 or pursue
a claim pursuant to NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of
this act unless the claimant has first submitted a claim under the
homeowner’s warranty and the insurer has denied the claim.

(b) A claimant may include in a notice given pursuant to NRS 40.645 only
claims for the constructional defects that were denied by the insurer.

(c) If coverage under a homeowner’s warranty is denied by an insurer in
bad faith, the homeowner and the contractor, subcontractor, supplier or design
professional have a right of action for the sums that would have been paid if
coverage had been provided, plus reasonable attorney’s fees and costs.

(d) Statutes of limitation or repose applicable to a claim based on a
constructional defect governed by NRS 40.600 to 40.695, inclusive, and
sections 2 and 3 of this act are tolled from the time notice of the claim under
the homeowner’s warranty is submitted to the insurer until 30 days after the
insurer rejects the claim, in whole or in part, in writing.

4. Nothing in this section prohibits an offer of judgment pursuant to Rule
68 of the Nevada Rules of C|V|I Procedure or NRS 17. 115 {lf—th&eﬁ-e#ef

NR$49—6554 or sectlon 3 of thls act
Sec. 15. NRS 40.655 is hereby amended to read as follows:

40.655 1. Except as otherwise provided in NRS 40.650, in a claim
governed by NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of this
act, the claimant may recover only the following damages to the extent
proximately caused by a constructional defect:

(a) fAnyreasonable-attorney’sfees;

—b)} The reasonable cost of any repairs already made that were necessary
and of any repairs yet to be made that are necessary to cure any constructional
defect that the contractor failed to cure and the reasonable expenses of
temporary housing reasonably necessary during the repair;
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Hey} (b) The reduction in market value of the residence or accessory
structure, if any, to the extent the reduction is because of structural failure;

K (c) The loss of the use of all or any part of the residence;

He)} (d) The reasonable value of any other property damaged by the
constructional defect;

B} () Any additional costs reasonably incurred by the claimant | for
constructional defects proven by the claimant, including, but not limited to,
any costs and fees incurred for the retention of experts to:

(1) Ascertain the nature and extent of the constructional defects;

(2) Evaluate appropriate corrective measures to estimate the value of loss
of use; and

(3) Estimate the value of loss of use, the cost of temporary housing and
the reduction of market value of the residence; and

Koy} (f) Any interest provided by statute.

2. [Fheamountofany—attorneysfeeswvwarded-prrsaanttothissection
mustbe-approved-by-the-court
—3 If a contractor complies with the provisions of NRS 40.600 to 40.695,
inclusive, and sections 2 and 3 of this act, the claimant may not recover from
the contractor, as a result of the constructional defect, farything} any damages
other than fthat-which-is—provided} damages authorized pursuant to NRS
40.600 to 40.695, inclusive
—41 , and sections 2 and 3 of this act.

3. This section must not be construed as impairing any contractual rights
between a contractor and a subcontractor, supplier or design professional.

53 4. Asused in this section, “structural failure” means physical damage
to the load-bearing portion of a residence or appurtenance caused by a failure
of the load-bearing portion of the residence or appurtenance.

Sec. 16. NRS 40.695 is hereby amended to read as follows:

40.695 1. Except as otherwise provided in fsubsection} subsections 2 |}
and 3, statutes of limitation or repose applicable to a claim based on a
constructional defect governed by NRS 40.600 to 40.695, inclusive, and
sections 2 and 3 of this act are tolled from the time notice of the claim is given,
until }36} the earlier of:

(a) One year after notice of the claim is given; or

(b) Thirty days after mediation is concluded or waived in writing pursuant
to NRS 40.680.

2. Statutes of limitation and repose may be tolled under this section for
a period longer than 1 year after notice of the claim is given only if, in an
action for a constructional defect brought by a claimant after the applicable
statute of limitation or repose has expired, the claimant demonstrates to the
satisfaction of the court that good cause exists to toll the statutes of limitation
and repose under this section for a longer period.

3. Tolling under this section applies to a third party regardless of whether
the party is required to appear in the proceeding.

Sec. 17. NRS 11.202 is hereby amended to read as follows:
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11.202 1. [fAn} No action may be commenced against the owner,
occupier or any person performing or furnishing the design, planning,
supervision or observation of construction, or the construction of an
improvement to real property fat-any-time] more than 6 years after the
substantial completion of such an improvement, for the recovery of damages
for:

(@) Any deficiency in the design, planning, supervision or observation of
construction or the construction of such an improvement ; pwhich-is-the-result

a a A m ongd a allalaWa' oncealan

(b) Injury to real or personal property caused by any such deficiency; or
(c) Injury to or the wrongful death of a person caused by any such
deficiency.

2. The provisions of this section do not apply fir} :

(&) To aclaim for indemnity or contribution.

(b) Inan action brought against:

K2} (1) The owner or keeper of any hotel, inn, motel, motor court,
boardinghouse or lodging house in this State on account of his or her liability
as an innkeeper.

b)Y} (2) Any person on account of a defect in a product.

Sec. 18. NRS 11.2055 is hereby amended to read as follows:

11.2055 1. Except as otherwise provided in subsection 2, for the
purposes of this section and NRS 11.202 , fto-11-206inclusive;} the date of
substantial completion of an improvement to real property shall be deemed to
be the date on which:

(&) The final building inspection of the improvement is conducted;

(b) A notice of completion is issued for the improvement; or

(c) A certificate of occupancy is issued for the improvement,
= whichever occurs later.

2. If none of the events described in subsection 1 occurs, the date of
substantial completion of an improvement to real property must be determined
by the rules of the common law.

Sec. 19. NRS 113.135 is hereby amended to read as follows:

113.135 1. Upon signing a sales agreement with the initial purchaser of
residential property that was not occupied by the purchaser for more than 120
days after substantial completion of the construction of the residential
property, the seller shall:

(a) Provide to the initial purchaser a copy of NRS 11.202 He-11.206;
inelusive}, 11.2055 and 40.600 to 40.695, inclusive f} , and sections 2 and 3
of this act;

(b) Notify the initial purchaser of any soil report prepared for the residential
property or for the subdivision in which the residential property is located; and

(c) Ifrequested in writing by the initial purchaser not later than 5 days after
signing the sales agreement, provide to the purchaser without cost each report
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described in paragraph (b) not later than 5 days after the seller receives the
written request.

2. Not later than 20 days after receipt of all reports pursuant to paragraph
(c) of subsection 1, the initial purchaser may rescind the sales agreement.

3. The initial purchaser may waive his or her right to rescind the sales
agreement pursuant to subsection 2. Such a waiver is effective only if it is
made in a written document that is signed by the purchaser.

Sec. 20. NRS 116.3102 is hereby amended to read as follows:

116.3102 1. Except as otherwise provided in this chapter, and subject to
the provisions of the declaration, the association:

(a) Shall adopt and, except as otherwise provided in the bylaws, may amend
bylaws and may adopt and amend rules and regulations.

(b) Shall adopt and may amend budgets in accordance with the
requirements set forth in NRS 116.31151, may collect assessments for
common expenses from the units’ owners and may invest funds of the
association in accordance with the requirements set forth in NRS 116.311395.

(c) May hire and discharge managing agents and other employees, agents
and independent contractors.

(d) May institute, defend or intervene in litigation or in arbitration,
mediation or administrative proceedings in its own name on behalf of itself or
two or more units’ owners on matters affecting the common-interest
community. The association may not institute, defend or intervene in
litigation or in arbitration, mediation or administrative proceedings in its
own name on behalf of itself or units’ owners with respect to an action for a
constructional defect pursuant to NRS 40.600 to 40.695, inclusive, and
sections 2 and 3 of this act unless the action pertains exclusively to common
elements.

(e) May make contracts and incur liabilities. Any contract between the
association and a private entity for the furnishing of goods or services must not
include a provision granting the private entity the right of first refusal with
respect to extension or renewal of the contract.

(f) May regulate the use, maintenance, repair, replacement and
modification of common elements.

(9) May cause additional improvements to be made as a part of the common
elements.

(h) May acquire, hold, encumber and convey in its own name any right, title
or interest to real estate or personal property, but:

(1) Common elements in a condominium or planned community may be
conveyed or subjected to a security interest only pursuant to NRS 116.3112;
and

(2) Part of a cooperative may be conveyed, or all or part of a cooperative
may be subjected to a security interest, only pursuant to NRS 116.3112.

(i) May grant easements, leases, licenses and concessions through or over
the common elements.
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(1) May impose and receive any payments, fees or charges for the use, rental
or operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services provided
to the units’ owners, including, without limitation, any services provided
pursuant to NRS 116.310312.

(k) May impose charges for late payment of assessments pursuant to NRS
116.3115.

(I) May impose construction penalties when authorized pursuant to NRS
116.310305.

(m) May impose reasonable fines for violations of the governing documents
of the association only if the association complies with the requirements set
forth in NRS 116.31031.

(n) May impose reasonable charges for the preparation and recordation of
any amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not to exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate required
by that section.

(o) May provide for the indemnification of its officers and executive board
and maintain directors and officers liability insurance.

(p) May assign its right to future income, including the right to receive
assessments for common expenses, but only to the extent the declaration
expressly so provides.

(g) May exercise any other powers conferred by the declaration or bylaws.

(r) May exercise all other powers that may be exercised in this State by legal
entities of the same type as the association.

(s) May direct the removal of vehicles improperly parked on property
owned or leased by the association, as authorized pursuant to NRS 487.038, or
improperly parked on any road, street, alley or other thoroughfare within the
common-interest community in violation of the governing documents. In
addition to complying with the requirements of NRS 487.038 and any
requirements in the governing documents, if a vehicle is improperly parked as
described in this paragraph, the association must post written notice in a
conspicuous place on the vehicle or provide oral or written notice to the owner
or operator of the vehicle at least 48 hours before the association may direct
the removal of the vehicle, unless the vehicle:

(1) Is blocking a fire hydrant, fire lane or parking space designated for
the handicapped; or

(2) Poses an imminent threat of causing a substantial adverse effect on
the health, safety or welfare of the units’ owners or residents of the common-
interest community.

(t) May exercise any other powers necessary and proper for the governance
and operation of the association.
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2. The declaration may not limit the power of the association to deal with
the declarant if the limit is more restrictive than the limit imposed on the power
of the association to deal with other persons.

3. The executive board may determine whether to take enforcement action
by exercising the association’s power to impose sanctions or commence an
action for a violation of the declaration, bylaws or rules, including whether to
compromise any claim for unpaid assessments or other claim made by or
against it. The executive board does not have a duty to take enforcement action
if it determines that, under the facts and circumstances presented:

() The association’s legal position does not justify taking any or further
enforcement action;

(b) The covenant, restriction or rule being enforced is, or is likely to be
construed as, inconsistent with current law;

(c) Although a violation may exist or may have occurred, it is not so
material as to be objectionable to a reasonable person or to justify expending
the association’s resources; or

(d) It is not in the association’s best interests to pursue an enforcement
action.

4. The executive board’s decision under subsection 3 not to pursue
enforcement under one set of circumstances does not prevent the executive
board from taking enforcement action under another set of circumstances, but
the executive board may not be arbitrary or capricious in taking enforcement
action.

5. Notwithstanding any provision of this chapter or the governing
documents to the contrary, an association may not impose any assessment
pursuant to this chapter or the governing documents on the owner of any
property in the common-interest community that is exempt from taxation
pursuant to NRS 361.125. For the purposes of this subsection, “assessment”
does not include any charge for any utility services, including, without
limitation, telecommunications, broadband communications, cable television,
electricity, natural gas, sewer services, garbage collection, water or for any
other service which is delivered to and used or consumed directly by the
property in the common-interest community that is exempt from taxation
pursuant to NRS 361.125.

Sec. 21. 1. Section 2 of this act applies only to residential construction
for which a contract is entered into on or after the effective date of this act.

2. The provisions of NRS 40.615 and 40.655, as amended by sections 6
and 15 of this act, apply to any claim that arises on or after the effective date
of this act.

3. The provisions of NRS 40.645, 40.650 and 40.695, as amended by
sections 8, 14 and 16 of this act, apply to a notice of a constructional defect
given on or after the effective date of this act.

4. The provisions of NRS 40.647, as amended by section 11 of this act,
apply only to an inspection conducted pursuant to NRS 40.6462, as amended
by section 10 of this act, on or after the effective date of this act.
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5. Except as otherwise provided in subsection 6, the period of limitations
on actions set forth in NRS 11.202, as amended by section 17 of this act,
applies retroactively to actions in which the substantial completion of the
improvement to the real property occurred before the effective date of this act.

6. The provisions of subsection 5 do not limit an action:

(@) That accrued before the effective date of this act, and was commenced
within 1 year after the effective date of this act; or

(b) If doing so would constitute an impairment of the obligation of contracts
under the Constitution of the United States or the Constitution of the State of
Nevada.

7. The provisions of NRS 116.3102, as amended by section 20 of this act,
do not apply if a unit-owners’ association has given notice of a constructional
defect pursuant to NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of
this act on or before the effective date of this act.

8. As used in this section:

(a) “Residential construction” means the construction of a new residence, of
an alteration of or addition to an existing residence, or of an appurtenance.

(b) “Unit-owners’ association” has the meaning ascribed to it in NRS
116.011.

Sec. 22. NRS 11.203, 11.204, 11.205, 11.206 and 40.6452 are hereby
repealed.

Sec. 23. This act becomes effective upon passage and approval.

LEADLINES OF REPEALED SECTIONS

11.203 Actions for damages for injury or wrongful death caused by
deficiency in construction of improvements to real property: Known
deficiencies.

11.204 Actions for damages for injury or wrongful death caused by
deficiency in construction of improvements to real property: Latent
deficiencies.

11.205 Actions for damages for injury or wrongful death caused by
deficiency in construction of improvements to real property: Patent
deficiencies.

11.206 Actions for damages for injury or wrongful death caused by
deficiency in construction of improvements to real property: Limitation
of actions not a defense in actions based on liability as innkeeper or for
defect in product.

40.6452 Common constructional defects within single development:
Response to notice of defect by contractor; disclosure to unnamed owners;
effect of contractor failing to provide disclosure to unnamed owners.

Assemblyman Nelson moved the adoption of the amendment.
Remarks by Assemblyman Nelson.
Amendment adopted.
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Mr. Speaker announced if there were no objections, the Assembly would
recess subject to the call of the Chair.

Assembly in recess at 12:05 p.m.
ASSEMBLY IN SESSION

At12:14 p.m.
Mr. Speaker presiding.
Quorum present

MOTIONS, RESOLUTIONS AND NOTICES

Assemblyman Paul Anderson moved that all rules be suspended and that
Assembly Bill No. 125 be declared an emergency measure under the
Constitution and immediately placed on General File for third reading and
final passage.

Remarks by Assemblyman Paul Anderson.

Motion carried.

SECOND READING AND AMENDMENT

Assembly Joint Resolution No. 3.
Resolution read second time and ordered to third reading.

GENERAL FILE AND THIRD READING

Assembly Bill No. 35.
Bill read third time.
Remarks by Assemblyman Gardner.

ASSEMBLYMAN GARDNER!

Assembly Bill 35 requires the Board of Wildlife Commissioners to adopt regulations
establishing a process for the issuance and verification of state hull numbers that comply with the
requirements for hull numbers prescribed by the United States Coast Guard. The Department of
Wildlife must assign state hull numbers in compliance with those requirements. Finally, in
connection with an application for a duplicate certificate of ownership, the Department is
authorized to require an inspection of the vessel.

Roll call on Assembly Bill No. 35:
YEAS—A42.
NAYs—None.

Assembly Bill No. 35 having received a constitutional majority,
Mr. Speaker declared it passed.
Bill ordered transmitted to the Senate.

Mr. Speaker announced if there were no objections, the Assembly would
recess subject to the call of the Chair.

Assembly in recess at 12:19 p.m.
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ASSEMBLY IN SESSION

At 12:27 p.m.
Mr. Speaker presiding.
Quorum present.

GENERAL FILE AND THIRD READING

Assembly Bill No. 125.

Bill read third time.

Remarks by Assemblymen Nelson, Neal, Spiegel, Joiner, Diaz, Ohrenschall,
Kirkpatrick, Wheeler and Hansen.

ASSEMBLYMAN NELSON:

Assembly Bill 125 makes various changes to the constructional defect laws as set forth in
Chapter 40 of Nevada Revised Statutes. Specifically, this measure revises the definition of
“constructional defect” to mean a defect that presents an unreasonable risk of injury to a person
or property, or is not completed in a good and workmanlike manner and proximately causes
physical damage to the residence or appurtenance. The measure provides that a construction
contract is considered void and unenforceable if the contract requires a subcontractor to indemnify,
defend, or hold harmless the controlling party for the negligence or omissions of the controlling
party; enacts provisions governing the manner in which the controlling party may pursue
indemnification from a subcontractor; includes provisions governing consolidated insurance
programs covering certain claims for constructional defects; revises various provisions relating to
the damages a claimant may recover in a constructional defect action including costs or attorney
fees to parties in certain circumstances; amends certain notice requirements concerning claims of
constructional defects, including requiring that the notice: (1) state in specific detail each defect,
(2) state the exact location of the defect, and (3) include a statement signed by the owner verifying
that each defect exists in the residence or appurtenance; removes a provision of existing law that
authorizes one notice to be sent concerning similarly situated owners of residences or
appurtenances within a single development that allegedly have common constructional defects;
requires that a claimant and an expert who provided an opinion concerning an alleged
constructional defect: (1) be present when the required inspection of the alleged defect is
conducted, and (2) identify the exact location of the alleged defect; provides that an association
may not pursue a constructional defect claim on behalf of itself or units’ owners unless the claim
pertains exclusively to the common elements of the association; prohibits a claimant from pursuing
a claim unless the claimant has submitted a claim under the homeowner’s warranty and the insurer
has denied the claim; and revises various provisions concerning the statutes of limitations and
repose applicable to a claim for constructional defects.

ASSEMBLYWOMAN NEAL:

I have a question on A. B. 125. It is related to section 8, subsection 2(b), lines 3 through 6. This
is more of a constituent issue, and | guess my question would be to my colleague from Assembly
District 5. There was a switch in terms of the deletion of the “reasonable detail”; it changed to
“specific detail.” I need clarification on what that would mean for constituents, because there is a
limitation in terms of knowledge. With that added provision of perjury, how is a regular
homeowner supposed to be able to cite specific detail and not the reasonable standard?

ASSEMBLYMAN NELSON:

In response to my colleague, the language regarding perjury has been taken out by the
amendment. Now they just have to provide a written statement. | think that the rationale behind
that was to make sure the individual homeowner is aware of the defect and is not just getting
caught up in a tide of maybe hundreds of other homeowners who are making claims. The bill
originally said that the homeowner had to sign under the penalty of perjury. Amendment 7, which
we adopted earlier, basically says they just have to sign a statement.
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ASSEMBLYWOMAN SPIEGEL:

I also have a few questions for my colleague from Assembly District 5 about this bill. In section
20, subsection 1, paragraph (d), | was wondering if you could explain the significance of the term
“exclusively to common elements” in the section on the HOA [homeowners’ associations]
standing to sue. What claims can the HOAs bring?

ASSEMBLYMAN NELSON:

In response to my colleague’s question about “exclusively,” my understanding is that the
homeowners’ association would be allowed to bring a claim that deals with something that is
exclusively within the purview of the homeowners’ association. For example, common areas is a
specific one. | think the rationale behind this was to remove the incentive for a homeowners’
association to pursue claims that really should be brought by the homeowners themselves, for
example, an alleged defect that is not in a common area but is in a specific homeowner’s residence,
something behind a wall, behind drywall, something that really has nothing to do with the HOA.

ASSEMBLYWOMAN SPIEGEL:

I have two more follow-ups. For example, if there is something like acommon utility that starts
in a common area and goes into the units through the wall, it is behind the drywall—whether it be
electric lines, power lines, water lines—and it affects multiple units but it begins in the common
area, would the HOA be able to get involved in that?

ASSEMBLYMAN HANSEN:

Those kind of questions are probably something that will end up being discussed. The intent,
though, is obviously to avoid litigation. The situation you described where every single home had
the exact same thing, that may be something that could be brought up in class action, but we are
trying to avoid that. The biggest problem with the HOA situation has been, as you know, that the
HOA boards were actually infiltrated by people from the outside, and then they would have the
HOA boards actually vote to hire specific law firms. It was quite a racket that was going on. To
prevent that kind of abuse of the system, this provision of the law exists. It does not preclude the
potentiality of the homeowners who have the exact same sort of problem in their homes bringing
forth a class action. My understanding of the law is that it would preclude the homeowners’
association independently doing that.

ASSEMBLYWOMAN SPIEGEL:

One more final question. I’'m sorry, I’m not on that committee so I did not have the ability to
ask questions in the hearing. What happens if problem affects multiple homeowners but not all
homeowners? For example, | live in a community in an HOA that is made up of several attached
patio homes. There could be a problem with common elements that starts in the common area and
comes inside into this one structure that is ostensibly shared by five or six different units.
However, there are 130 or so units in the entire HOA, and only maybe 6 or 8 are affected. Would
the homeowners there be allowed to share information? It was not really clear in the law. And
could they go to the HOA for some assistance?

ASSEMBLYMAN NELSON:

In response to my colleague, there is nothing that | recall in the bill precluding anyone from
sharing information. They could share information. They could band together either as five
plaintiffs in a lawsuit or they could seek certification as a class.

ASSEMBLYWOMAN JOINER:

My question is also directed to my colleague in District 5. Within the context of us here in
northern Nevada where more homes are going to be built because of our economic development
opportunities that are coming our way, we are going to have more folks sinking their hard-earned
life savings into their dream homes. My question is related to them and what this bill would mean
for them. | specifically have a question about section 17. My understanding of the current law is
that if a new homeowner discovered that there was a substantial defect in their home, such as a
crack in the foundation or if their home began to sink because of a code violation, that at any time
that they discovered such a substantial defect, they could then take action and have recourse. My
understanding of section 17, and I’d like to verify that this is correct, is that no action may be taken
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after six years. So my question is, what is the public benefit of so substantially narrowing that
provision to six years, and more importantly, what happens to those homeowners after six years?
I'm particularly concerned about defects that are covered up or that are not visible to the eye. For
example, at six years and one day, if | pull up my carpet and | have a substantial crack in my
foundation, what happens to that homeowner? What is their recourse if this bill passes?

ASSEMBLYMAN NELSON:

My understanding is that this was a compromise to shorten the statute of limitation and the
statute of repose, and there is a six-year limitation. You have to draw the line somewhere, and the
testimony I have heard is that most of these things will occur within two, three, four years. Another
remedy in the situation you described; if someone were to discover a defect after six years and a
day, they could still go to the State Contractor’s Board and pursue remedies that way.

ASSEMBLYWOMAN DIAZ:

In committee we had the conversation about the rights of consumers being protected and their
access to justice. It seems to me that A. B. 125 places most of the burden of construction defects
onto the shoulders of Nevada homeowners, when they have to pay, out of their own pocket,
substantial dollars for something that they were not at fault for to begin with. My question to my
colleague who represents Assembly District 5 is why does section 15 remove all attorney fees for
the consumer but keeps them in for the homebuilder? Furthermore, what protections exist for the
homeowner if they are forced out of their home due to a construction defect and have to live in a
hotel or, even potentially worse, it is so bad that they have to go and rent something besides paying
their mortgage?

ASSEMBLYMAN NELSON:

Part of the rationale behind this bill is to provide incentives for homebuilders to build more
homes, particularly condominiums, townhouses, and things that many first-time homeowners
want to purchase. Right now the reality in the state, right now, is that is not being done for a
number of reasons, one of which is the attorney’s fees provision in the current law, which makes
attorney’s fees a damage; it is part of the damages that can be awarded. That has a number of
implications, one of which is that interest runs on the attorney’s fees. As soon as a judgment is
ordered—or sometimes in case of prejudgment, damages if they are awarded by the judge, but
particularly when a judgment is given—the interest runs not just on the cost of repairing the
constructional defect but also on the damages. This has led to damages which are 10, 20, 30, who
knows how many times more than the actual value of the defects, and it has had a chilling effect
on homebuilders building anything.

As you know, there was a lot of testimony in the hearing about contractors and subcontractors
who just got out of the market of building these types of multifamily homes and went to build
commercial instead. | have also heard testimony from people who have said what | would have
to do is build, for example, what otherwise would be a condominium complex, and | will call it
an apartment. | will rent out the apartments for ten years, and then once the ten years has expired,
then I’'ll condominiumize them and sell them as condominiums. That is the reason that this
attorney’s fees provision was changed. The problem that I understand—and | have seen it in my
practice and a number of the other lawyers talked about it at the hearing—is that in effect the tail
has been wagging the dog. The attorney’s fees provision in the law, as it currently stands, is what
has been causing all of these problems and causing the market to basically dry up in this type of
housing.

| hope that answers your question.

ASSEMBLYMAN OHRENSCHALL:

I rise in opposition to Assembly Bill 125.

Mr. Speaker, the rights of all Nevadans to seek redress in the form of a civil jury trial has its
roots dating back to Magna Carta and to ancient Greece. | did not think | would get a chance to
pull out my pocket Constitution this early in the session, but the rights that this bill addresses were
very important to the framers of our federal Constitution. The Seventh Amendment states, “In
suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial
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by jury shall be preserved, and no fact tried by jury, shall be otherwise reexamined in any court of
the United States, than according to the rules of the common law.”

These rights were also important to the framers of our Nevada Constitution, Mr. Speaker.
Article 1, section 3 of the Nevada Constitution states that “The right of trial by Jury shall be
secured to all and remain inviolate forever . ...”

Clearly an important right, both in our federal Constitution and in our state Constitution. Those
constitutional provisions require that our citizens be heard by their peers, not by an arbitrary,
capricious, or even worse, a biased forum. While it may be that rules of law from time to time
have sought to change the process of civil jury trials, limiting access to such would be a clear
violation of such rights.

Mr. Speaker, as my colleague from northern Nevada has stated earlier, times may have changed
but home ownership is still the American dream. | argue that Assembly Bill 125, as written, puts
road blocks in the paths of homeowners who have been harmed in terms of being made whole
again. The whole goal of tort law is to make someone who is injured whole. Ideally, that remedy
will come outside of the court house, but unfortunately, in terms of the weight on judicial
resources, for some that path will only come at the court house. And | argue by passing this, by
putting road blocks in front of our homeowners who have been injured, we do a disservice to our
constituents. | urge a no vote.

ASSEMBLYWOMAN KIRKPATRICK:

| rise in opposition because, in a bipartisan spirit with support of my Democratic colleagues,
we worked tirelessly for the last 18 months with homebuilders, attorneys, constituents, and
subcontractors so that we could come up with what we believe has been a long heated debate on
who is in when there is a lawsuit and who is not in. My colleague from Sparks knows that we
worked together last session to pass a bill out of this very house that passed 37 to 4, only to have
the Senate not give it a fair hearing or an opportunity to be voted on. We worked knowing that
was a prime issue; unfortunately, all of that bill is encompassed in section 2 of this current bill. It
is with a heavy heart that | vote against it, because | did work for the constituents and my bigger
concern is for the long term. We really did not get to have that same discussion on many of these
other issues. We told many of the lobbyists in this building that we had bigger priorities, that was
to focus on education, but we made a huge dent. Now, here we are passing this bill without the
same discussion that we spent on the other. | would ask my colleagues to support me in opposing
this bill for those very reasons.

ASSEMBLYMAN WHEELER:

I rise in support of A. B. 125. Today, Mr. Speaker, we are taking an important step in fixing
our construction defect laws. My colleague from District 12 says we are dismantling construction
defect protection and, indeed, even the Seventh Amendment protection for our homeowners. | do
not believe this is true. No one disputes the need for access to courts when there is a legitimate,
serious defect in the construction of a home. This bill will continue to allow that access, but the
defect will have to be real. It will have to be described with specificity and not just vague
accusations. We know something is wrong in Nevada when housing starts dropped by 86 percent
over the past 12 years and construction defect claims rose by 355 percent. When these lawsuits
get started, they often turn into a nightmare for innocent contractors and their subcontractors who
had nothing to do with the defect. Let us not forget how many of the defendants in these actions
are small businesses struggling to stay afloat in our struggling economy. During the hearing we
heard from builders and contractors how construction defect litigation has raised insurance costs,
and at times, even put some out of business. Nevada was hard hit by our recession, and our
economy is slowly improving. This bill keeps us moving in the right direction, and it makes it
harder to file frivolous lawsuits against contractors and their subs, while at the same time allowing
construction defect to go to court.

Fewer lawsuits will mean reduced insurance costs and tort costs, and those savings will be
passed on to the homeowners in the form of lower housing costs. Lower housing costs will mean
more people can afford to buy and that will result in more construction jobs. If we can accelerate
the job recovery back to just pre boom levels—not during boom levels but pre boom levels—that
would add nearly 40,000 jobs to our economy.
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I urge you to support this bill to help our small businesses, to create more jobs, and to allow
more people to buy homes, especially first time homebuyers.

ASSEMBLYMAN HANSEN:

First, I want to apologize for the delay of yesterday’s floor session because of the tragedy in
my family. | want to thank all of you who reached out to me in this troubling time. However, the
business of the state does need to go forward, and I rise in support of Assembly Bill 125.

I have been actively involved in this in many, many ways. | have reached out to all people on
all sides. A little brief history: Senate Bill 349 of the 2009 Legislative Session was introduced by
[former] Senator Terry Care. | have personally contacted Senator Care to find out his feelings on
this bill. He is completely delighted with this bill. In fact, | have invited him, if this makes it all
the way to the Governor’s desk, to be there at the signing. He has informed me that he would love
that. 1 also reached out to former Senator Allison Copening, another member on the Democratic
side of the aisle who is no longer in the Senate, to get her opinion on the bill. She was 100 percent
in favor of the bill as well.

So when you look at these and you look at the history of the legislation that it is actually a
conglomerate of A.B. 125, you will see it is almost entirely completely bipartisan effort. In fact,
Senator Care’s bill also dealt with definition, the attorney’s fees issue, indemnification, virtually
all the same things that are in this bill as well. So this is, in fact, a piece of bipartisan legislation
composed of various pieces from several past legislative sessions. On the issue of homeowners,
what this bill finally does, really, is provide equity for homeowners and contractors. Having been
in the trades—I got my contractor’s license 29 years ago this month, and I have been in a whole
series of these. Interestingly enough, out of at least 25 of these, | have never been asked to do a
single warranty or repair.

I am the chair of Judiciary, as everyone knows. In the hearing we had on this, one person in
opposition to the bill. This one person represented a trial lawyer firm that by his acknowledgement
has grossed $740 million. He also acknowledged that he took at least $200 million from the
construction defect efforts he had been involved in.

This is about homeowners? Where were the homeowners? There were none. I'm a
homeowner, and | think most people in this room are or know people who are. We certainly
represent a great deal of homeowners. Let me tell you, in this whole process, the homeowners are
the ones that get a tiny sliver of it, and a tiny handful of trial lawyer firms have made literally—
literally hundreds of millions of dollars. That is not equity. That is not protecting homeowners.
That is not doing what is right for the citizens of the state of Nevada.

This bill provides the equity that we need in the law to make it fair, so homeowners who have
legitimate defects will be protected, but the people that built those homes have an opportunity to
repair those things. When you buy a lawnmower at Home Depot and it does not work, you do not
sue Home Depot; you give them an opportunity to fix it. That is what this bill does. And if after
all that process, you do not get it fixed right, you can still go to the law if you want. Although,
this does have an attempt to keep us out of litigation. Do we want to make lawyers rich or do we
want to fix homes legitimately? That is what this bill is all about.

So, Mr. Speaker, thank you for all of the efforts you made on behalf of my family to harmonize
this whole situation. |, again, apologize to my colleagues for having this delay. | would urge
everyone here to support this. This is not something we are trying to sneak through. This, in fact,
is years and years and years of efforts finally placed into a bill getting a full hearing and a vote.
All these ones that | have mentioned, in some cases they were at least granted a hearing. Senator
Care’s bill was actually passed by a Democratic majority in the Senate, but then it died in this
house. It was never even granted a hearing in the Assembly Judiciary Committee. This is about
time we do it right. This about equity and fairness right here. This is what A. B. 125 will do—
finally make things right after two decades of dealing with this sort of thing. Mr. Speaker, | again
rise in strong support of Assembly Bill 125, and I urge all my colleagues to vote strongly yes on
this measure.
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Roll call on Assembly Bill No. 125:

YEAS—25.

NAYs—Elliot Anderson, Araujo, Benitez-Thompson, Bustamante Adams, Carlton, Carrillo,
Diaz, Flores, Joiner, Kirkpatrick, Munford, Neal, Ohrenschall, Spiegel, Sprinkle, Swank,
Thompson—17.

Assembly Bill No. 125 having received a constitutional majority,
Mr. Speaker declared it passed, as amended.

Bill ordered transmitted to the Senate.

GUESTS EXTENDED PRIVILEGE OF ASSEMBLY FLOOR

On request of Assemblyman Hambrick, the privilege of the floor of the
Assembly Chamber for this day was extended to Father Bob Stoeckig and
Deacon Tom Roberts.

Assemblyman Paul Anderson moved that the Assembly adjourn until
Wednesday, February 18, 2015, at 11:30 a.m.
Motion carried.

Assembly adjourned at 12:58 p.m.

Approved: JOHN HAMBRICK
Speaker of the Assembly
Attest: SUSAN FURLONG
Chief Clerk of the Assembly
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